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evidence might have been favorable to the defendant. In civil practice, however, I am not unaware that some uncertainty exists whether a motion for directed verdict in a civil case based on the failure of the plaintiff to prove a cause of action
should be granted as a matter of law or should require submission to the jury of questions of fact as to whether a prima facie case has been established. (See 7 Witkin, Cal. Procedure (3d ed. 1985) Trial, § 11, pp. 52-53; see also 4 Witkin, Cal.
Procedure (3d ed. 1985) Trial, § 195, pp. 279-280.) In theory, such uncertainty can *451 cause a situation in which one civil litigant could force another civil litigant to introduce his evidence to the jury and yet deprive him of any opportunity to
introduce his evidence as to the defense in order to avoid a directed verdict. I believe that in civil practice, when the question is posed, the reason for the principle should be considered in determining whether it should be applied in a criminal
context. That reason � the danger of a jury verdict based on prejudice, confusion, or a mistake of the law � does not exist in a criminal case. Because it does not exist, I would hold that the rule established by Penal Code section 1095 should
not apply to a criminal case, nor should the rule be extended to permit the exclusion of any evidence that would tend to show innocence. II I do not believe that the exclusion of evidence pursuant to Penal Code section 1095 that would be
admissible in a civil case would require the same preclusion in a criminal case. Although in a civil case I agree that the defendant's reputation is material, in a criminal case, I do not believe that it is material to prove the defendant's guilt.
Therefore, I do not believe that the same precaution should be used to protect the defendant's reputation in a criminal case as was used in a civil case. The United States Supreme Court in a civil case, in effect, adopted this procedure in

which it excluded evidence of reputation in a case in which it knew very well 6d1f23a050
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